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Passed By Shrl  Mihir Rayka,  Joint  Commissioner  (Appeals)

(q)
rfu ed fl fas /Dateofissue

24.12.2021

(3-)

Arising out of Order-in-Original  No.  ZX2407200455907   dated 29.07.2020 issued  by

Assistant Commissioner,  Division -Vll  (S  G  Highway East),  Ahmedabad  North

(I)
3]TTPrch iFT Flit Sit vi]T 7NameandAddressoftheAppellant

M/s Access  Pharmaceuticals  Pvt.  Ltd,

(GSTI N -24AAGCA3985KI ZD)

Address   -3  Panchsheel  Society,  Ground  Floor,  Sunspot

Row House,  Usmanpura,  Ahmedabad -380013

(A)
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Any   person   aggrieved   by   this   Order-in-Appeal   may   file   an   appeal   to   the   appropriate
authority in the following way

(i)

National  Bench  or Regional  Bench  of Appellate  Tribunal  framed  under  GST Act/CGST  Act
in  the  cases  where  one  of  the  issues  involved  relates  to  place  of  supply  as  per  Section
109(5)  of CGST Act,  2017.

1+
State  Bench  or  Area  Bench  cif Appellate  Tribunal  framed  under  GST  Act/CGST  Act  other
than  as mentioned  in  para-(A)(I)  above  in  terms  of Section  109(7)  of CGST  Act,  2017

(iii)

Appeal   to   the  Appellate   Tribunal   shall   be   filed   as   prescribed   under   Rule   110   of  CGST
Rules,  2017  and  shall  be  accompamed  with  a  fee  of Rs.  One  Thousand  for  every  Rs   One
Lakh  of  Tax  or  Input  Tax  Credit  Involved  or  the  difference  in  Tax  or  Input  Tax  Credit
involved  or  the  amount  of fine,  fee  or  penalty  determined  in  the  order  appealed  against,
subject to a maximum  of Rs.  Twenty-Five Thousand.AppealunderSection112(1)ofCGSTAct,2017toAppellate  Tribunal  shau  bc  filea=ia=F

(8)

with   relevant  documents  either  el€ctronicany   or  as   may   be   notified   by   the   Registrar,
Appellate Tribunal in F`ORM  GST APL-05,  on  common  portal  as  prescribed  under  Ri.ile  Ilo
of CGST  Rules,  2017,  and  shall  be  accompanied  by  a  copy  of the  order  appealed  against
within  seven days of filing FORM  GST APL-05  online.AppealtobefiledbeforeAp[)ellateTribunalunderSection   112(8)  of the  CGST  Act,  2017

(i)

after paying -
(i)            Full  amount  ol`Tax.  Interest.  Fine.  Fee  and  Penaltv  arising  from  the  Impugnedorder,asisadmitted/acceptedbytheappellant;and

(1i)           A  sum  equal  to  twentv  five  Der cent  of the  remaining  amount  of Tax  in  dispute,
in addition to  the  amount paid  under Section  107(6)  of CGST Act,  2017,  arislng
from  the  said  ordcir in  relation  to which  the appeal  has been  filed.

(ii)

The   Central   Goods   &   Service   Tax   (   Ninth   Removal   of   Difficulties)   Order,   2019   dated
03.12.2019  has  provided  that  the  appeal  to  tribunal  can  be  made  within  three  months
from   the  date   of  communication   of  Order  or  date  on   which   the   President  or  the  Stale
P       .d     t         thecasema    be   ortheAp   ellateTribunalentersoffice   whicheverislater.

(C)

3i;a  3rftrfu  qrfen  al  3Tfli*  aTfaF  Eta  tr  viffi  EqiTTiF,  fry  3frT  aitFT  rmTTal  a7

For  elaborate,  detailed  and  latest  provisions  relating  to  fi|ing  of appeal  to     `.`£#i|`|:::ThfaT,3Ttrmfa3TT7haaaHiFwww.chic.gov.inchaEwhgl
authority,  the appellant may refer to the website  www.cbic.gov.in.
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QBLDER-IN-APPEAL

M/s.     Access     Pharmaceuticals     Private     Limited,     3,

anchsheel   Society,   Ground   Floor,   Sun   Spot   Raw   House,   Usmanpura,

hmedabad   -   380013   (hereinafter   referred   as   `cippez!cint)   has  filed   the

resent  appeal   against  Order   No.   ZX2407200455907   dated   29.07.2020

assed  ln  the  Form-GST-RFD-06  (hereinafter referred  as  `jmpttgnec! order')

ejecting    refund    claim    of    Rs.    2,31,309/-,    issued    by    the    Assistant

ommissloner,   CGST   &   C.    Ex.,    Division   -   VII   -   S   G   Highway   East,

Ahmedabad  North  (hereinafter referred as  `adjuczieciting ciuthon.ty).

2(i).               The   `appe!!an,t'  is   holding   GSTIN   No.24AAGCA3985KIZD   has

filed  the   present  appeal   on   12.11.2020.  As  per  the  statement  of  facts

mentioned  in the appeal  memo -
-    the    `oppe!Zant'    is    engaged    in     manufacture    of    Pharmaceutical

Products,
-    that    almost    all     the     inputs     are     taxable     at     18%     and     the

Pharmaceutical  Products  manufactured are taxable at  12%
-    that resulted  into accumulation  of InputTax Credit.

Accordingly,  the `appe!!ant' had  filed  following  refund  claim  of accumulated

Input Tax  Credit  on  account  of Inverted  Duty  Structure  under  Form  RFD-

01:

Refund  App llcation  under form  RFD-01 Refund Amount of Refund

Sanctioned considered asARN  No. Period Refund  claimed

(Central  +  State (Central  + Inadmissible

Tax) State Tax) (Central  +  State Tax)

AA240P20005637I July,19  to 231309 0 231309

I  0R-.f jn .2!f J September'19

The  refund  claim  was  preferred  in  terms  of  Section  54(3)(ii)  of the  CGST

Act,  2017  which  read  as  :  "where  the  crec!t.£  hcis  cicc"mtt!citecz  on  accow7tt o/

rate Of tw on inputs being higher than the rate Of talc on output supplies (other
than ndl rcztec! orjitz!u exempt sttj3p!i.es/" After examination  of the said  refund

application,   ¢JVotice /or rejec£I.on o/ cipp!t.catt.on /or rertync!" was  issued  to  the
`Appe[Zcmt' in  the  Form-GST-RFD-08.  In  the  said  Show  Cause  Notice  it was

alleged. that  "rertyncz appli.catfon js  !jabze €o be rejectec! on accottnt a/ reasorLs
"Other".   Further,   in  the  SCN   a   `Remark'  was  mentioned   as  -   "GsrR-2A

POR7lAL CopyJVOT UPLOADED".  In  response to said  SCN  the
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count  of  inverted  duty  structure  is  not  restricted  to  ITC  of Input  only  it    .

ludes ITC of Input Services also.

In  view  of above,  the Appellant  has  made  prayer that -
-    The order Of the cuthority rrrau be quashed or modifiied

-    It may be held and clcinfiied that latest data available data on the portal,

such  as  form  2A,  should  be  talcen  ilo  account for  the  purpose  Of
calculation ITC.

-    The  ITC  Of input services  meg  be  grcuted in fitll in refrod. Of inverted

rated dray structure
-    Any other reitof as the appeuate c.uthorirty may think proper

hal He rina  :

Personal   Hearing   in  the  matter  was  through  virtual   mode  held  on

.12.2021.   Shri   Rushabh   M.   Prajapati,  Advocate  appeared  on  behalf  of

e   `AppG!!an£'.   During   P.H.   he   has  stated   that   he  would   like  to  submit

ditional  documents  to  defend  the  case.  Accordingly,  he  has  submitted            .

e    written    submission    dated    14.12,2021.    In    the    additional    written

bmission  dated  14.12.21  the  appellant has stated  that -

-    The appetlcut had fitted refu:nd applieatione fior Refund Of Accumulated

ITC  on  accorurut  Of Inverted  Tax  Strucrfure.  In response  to  said refund

apprcation the ou±hordy has i,ssued SCN (GST RED-08) uiith rLo specific
reason.

-    On approaching,  the  aulhoritg  has  informed  that the  2A  copy  is  not

uptoaded.
-incormechor"ef undclainforthemonthJulg to sep-2019, theref undan          .

cu'rlourit  Of  Rs.2,31,309/-is  rejected  with  a  reason  Of  GS'IR-2A  rLct

uptoaded.  Hou]ever,  the  GSTR  2A  ujas  uploaded  in the  main  refund

applieation as well as in reply to SCN in GST RED-09.
The refund may be calculated a fresh for the quarter July to Sep -2019.

hah Findin

(i).               I  have  carefully  gone  through  the  facts  of  the  case  available

n     records,     submissions     made     by    the     `Appez!an€'    in     the    Appeal

emorandum  as  well   as  additional  submission  dated   14.12.2021   of  the

ppetlouut.

I  find  that  the  appez!cirit  had  presented  the  refund  application

f the  ITC  accumulated  due  to  Inverted  Duty  Structure.  The  cippezzczrLt has

ontended  in  the  appeal  memo  about  refund  of accumulated  ITC  of

i--.
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ervices   in   terms   of   Hon'ble   Gu].arat   High   Court's  judgement.   In   this

gard,  I  find  that  the  said  judgement  was  challenged  before  the  Hon'ble

upreme  Court  by  the  Union  of India.  On  13.09.2021  the  said I.udgement

Hon'ble   High   Court   of   Gujarat   has   been   set   aside   by   the   Hon'ble

upreme  Court by allowing  the appeal  of Union  of India.  The  relevant para

13   under   "H  -  CoricJL.si.on"  of  the   Order  of  Hon'ble   Supreme   Court   is

®

produced  as  under  :
The Division Bench. Of the Gujarat High Court having exaiTined th,e

prodstorrs Of Section 54(3) and Rule  89(5) heid that the lcuter ijjas
ultra  wires.  in  its  decision  in  VKC  Footsteps  India  Put.  Itd.

(supra), the Guja,rat mgh Court held t:Iud by prescribing a. forrrula
in sub-Rule  (5)  Of Rule  89  Of the  CGS:I REles to  execute  refund Of

uoutilized   ITC   acmrroulated   orL   accourit   Of  input   seruices,   the

d.elegate  Of the  legislcrfure  had, cLcted coITtra.ry  to the prouisions  Of

sub-Section (3) Of Section 54  Of the CGS'I` Act u)hidh provides for a

claim Of refund Of a.ny ururtilized ITC. The Gujarat High. Court rroted

the  defroition Of ITC in  Secfron  2(62)  and held that  rate  89(5)  by

restricting  the  re:fund  only  to  irxput  goods  had  acted  ultra  uires

Sechon 54(3). The DivisiorL Bench Of the Mcidras High Court on the

other ha:nd while delivering its judgment in Tvi. Thanstort:nelstory

Aficons  Joint Ve"alre  (supra)  declined to fiollouj t:he  i]iew  Of the
Gujarat  High  Court  rroting  that  the  proviso  to  Section  54(3)  and,

more  sigrriifecautly,  its  implicattone  do  not  appear  to  have  been
taken in.to corrsiderc[hon in VKC Footsteps India Put. I;€d. (supra)
except  for   a.  briof  reference.   Having   considered,  this   batch  Of
appecds,  and for  the  recLsons  whieh  have  been  adduced  in  tl.is

judgrnerit,   we   Offt:rm  the  View  Of  the   Medras  mgh  Court  and
discLpproi]e the view Of the Guja.rat High Court.

In  view  of  above,  I  find  that  after  the  decision  of  Hon'ble  Supreme

urt,  there  is  no  merit  in  the  refund  claims  of  ITC  of  Input  Services  in

verted  Duty Structure.

ii).                          Since,  the  appe!!cinf has  referred  the  cBIC's  circular  No.

/33/2018-GST  dated  04.09.2018  in  connection  with  refund  rejected  for

py  of  GSTR  2A  not  uploaded,  it  is  pertinent  to  mention  here  that  CBIC

s  issued  a  Circular  No.125/44/2019-GST dated  18.11.2019.  The  para  2

said  Circular is  reproduced  as  under  :

2.   The necessa:ry capabilities for making the refund procedure

fully electronic, in whic;1- all steps Of subTrtission and processing.
shall be undertaken electronically, have been deployed on
corrmon  portal  with  ef i: ;eat from  26-9-2019,  Accordingly
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Circulars issued ecirlier trying doum the guidelines fior marmal
submission   and  processing   Of  refund   ctalms   need  to   be
suitably  modifiied  cnd  a fresh  sat  Of guidelines  rveeds  to  be
issued  for  electronic  subrndssion  cnd  processing   Of  refund
cleirus.   With   this   obifecttwe   and   in   order   to   ensure
undfiorrndg  tr\  the  fmplemeutattor.  Of the  provistons  Of
low c.cross field formattons, the Board, in exercise Of tis
powers conferred try sectton  168(1) Of the Ceritral Goods
and Services Tax Act,  2017 (hereinafter reiferred to as
"COST   Actny,   heretry   tags   down   t:he   procedure   for

electronic    subr"ission    and    processing    Of    refund

appucattons{_risupersesslonofearuerctrouida±±

n  going  through  above  Circular  I  find  that  in  the  matter  of  "Rerty7tc!  o/

"ullized  ITC  orL  acx=ount  Of  accmmulcedon  dLle  to  inuerted  tax  st"cfure"

pplican¢s  shall  have  to  upload  a  copy  of  Form  GSTR-2A  for  the  relevant            .
eriod  for which  refund  is  claimed.

(iii).                         Since,  the  refund  claim  is  rejected  on  the  sole  ground  of

;STR-2A Portal  copy  not  uploaded;  it is  pertinent to  mention  here that the

ppez!a7it  has  produced  the  copy  of  Application  for  Refund  -  Form-GST-

lFD-01  with  ARN  No.  AA2407200056371  before  this  Appellate  Authority.

)n   going   through   the   said   copy   I   find   that  it   is   mentioned   under  the

leading  Supporting  Documents  :
-     Arinexure  8  (July  19 to  Sep  19).pdf

-     GSTR 2A  (July  19  to  Sep  19).pdf

:urther,  the  appezzcirLt  has  also  produced  the  copy  of  reply  i,e.  GST-RFD-

)8,  submitted  in  response  to  show  cause  Notice  dated  06.07.2020.  On           .

]oing  through  the same I find  that the  appezzanf has  replied  as under  :
-    AS  required  u)e  are  erwlosing  here  with GSTR  2A portal  copg fior the

mouth Of July 2019, Aug 2019 and Sep 2019.
-     Supporting  Documetns  :

o    GSTR 2A b2b  -GSTR 2Ajuly  2019  82B.pdf

o    GSTR  2A July82BA -GSTR  2A July  2019  82BA.pdf

o    GSTR 2A Augl982b  -GSTR 2A Aug  19  82B.pdf

o    GSTR2Asepl982B -GSTR 2A Sep  2019  82B.pdf

o    GSTR2Asepl982BA -GSTR 2A Sep  2019  82BA.pdf

In    view    of    above,    I    find    that    the    czppe!Zcin€    has    g`iven
+

ompliance  to  the  ground  mentioned  in  the  SCN.  In  this  case
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I   only   on   the   ground   that  copy  of  GSTR  2A   not   uploaded.

transpires  that  there  is  no  dispute  with  regard  to  refund  of

ITC  on  account  of  inverted  duty  structure  which  otherwise

appellaut.
find  that  there  is  no  dispute  about  Inverted  Duty  Structure

ing  at  higher rate than  the  rate  of tax on  output supplies,  the

eligible   to   claim   refund   of  accumulated   ITC   as   per  Section

he  CGST Act,  2017.  The same  is  reproduced  as  under  :

t has  acouiTulated on account Of rate Of talc on inputs being
rate  Of tax on output s:upplies  (other than nd rated or fuuy

e,  the  refund  of  accumulated  ITC  on  account  of  Inverted

otherwise  admissible  to  the  Appej!cin£,   I  am   of  the  view

claim  rejected  on  the  sole  ground  of copy  of GSTR  2A  not

proper.  Further,  the  c[ppe!Zcmt is  also  contending  that  they

the  GSTR  2A  in  the  main  refund  application  as  well  as  in

GST  RFD-09  also,  Further,  the  czppez!anf has  produced  the

2A   before   this   appellate   authority   also.   Therefore,   the

re].ected  by  the  adjudicating  authority  on  the  sole  ground

SrR 2A not ttj.!oac!ed' is not proper.

[n   view   of   above   discussions,   I   reject   the   ground   of   the

czer based  on  which  refund  claim  is  so  rejected,  Accordingly,  I

aside  the   I.mpttgrted  order  and   allow  the  appeal   filed   by  the

:hout  going  into  merit  of all  other  aspects,  which  are  required

led  by  the  claimant  in  terms  of  Section  54  of  the  CGST  Act,
'ith  Rule 89  of the  CGST Rules,  2017.

ed Efu 7T€ 3Trfu an fin 3qrfe aas lt fin araT %i

ppeal   filed   by   the   `Appezzarit'  stand   disposed   off  in   above

Joint Commissioner (Appeals)

Date: 2+|2.2021
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